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MEMORANDUM 

TO: 	Members of the Board of Supervisors 

FROM: 	Jon Givner 
Deputy City Attorney 

DATE: 	December 1, 2006 

RE: 	State Law Prohibiting Vote Trading 

This memorandum provides an overview of recently enacted state legislation prohibiting 
vote-trading by members of the Board of Supervisors. 

Summary 

On September 24, 2006, the Governor signed legislation amending sections 85, 86 and 88 
of the state Penal Code. See SB 1308 (2006). The legislation prohibits members of a legislative 
body such as the Board of Supervisors from vote-trading — offering or promising to vote for or 
against an ordinance or resolution in exchange for another Supervisor's vote on the same or 
another matter. Violation of the vote-trading prohibition is a felony punishable by up to $10,000 
in fines, up to four years in prison, and loss of office. 

Background and Description of the Law 

The state legislature passed SB 1308 on August 30, 2006 as urgency legislation, and the 
bill became operative with the Governor's signature on September 24, 2006. See Stats. 2006, 
Ch. 435. The bill amended sections 85, 86 and 88 of the state Penal Code, which generally 
prohibit legislators from accepting bribes or trading votes, and correspondingly prohibit others 
from bribing or improperly influencing legislators. Before the passage of SB 1308, sections 85, 
86 and 88 applied only to bribery and vote-trading that involved members of the state legislature. 
As a result of the bill, these provisions now also apply to the legislative bodies of cities and 
counties (including charter cities and counties), school districts, and other special districts. In 
other words, SB 1308 extended the prohibitions of Penal Code sections 85, 86 and 88 to 
members of the San Francisco Board of Supervisors. 

As a result of SB 1308, Penal Code section 86 now prohibits members of the Board of 
Supervisors from trading votes. The legislation also reinforces — but does not significantly 
change state and local laws forbidding bribery. See Cal. Penal Code §§ 67.5, 68, 85, 86, 165; 
S.F. C&GC Code § 3.216(a). In relevant part, section 86 prohibits "any member of the 
legislative body of a city, county, city and county, school district, or other special district" from 
giving, offering or promising to give "any official vote in consideration that . . . another member 
of the legislative body of a city, county, city and county, school district, or other special district 
shall give this vote either upon the same or another question." See Cal. Penal Code § 86. 

Violations of the vote-trading prohibition carry potentially severe penalties. Any 
individual who violates the law could face two to four years in prison,, a fine between $2,000 and 
$10,000, and loss of office. See Cal. Penal Code § 88. Additionally, the law permanently 
disqualifies the convicted legislator from holding public office in the state. See id. Willful 
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This memorandum provides an overview of recently enacted state legislation prohibiting 
vote-trading by members of the Board of Supervisors. 

Summary  

On September 24, 2006, the Governor signed legislation amending sections 85, 86 and 88 
of the state Penal Code. See SB 1308 (2006). The legislation prohibits members of a legislative 
body such as the Board of Supervisors from vote-trading — offering or promising to vote for or 
against an ordinance or resolution in exchange for another Supervisor's vote on the same or 
another matter. Violation of the vote-trading prohibition is a felony punishable by up to $10,000 
in fines, up to four years in prison, and loss of office. 

Background and Description of the Law 

The state legislature passed SB 1308 on August 30, 2006 as urgency legislation, and the 
bill became operative with the Governor's signature on September 24, 2006. See Stats. 2006, 
Ch. 435. The bill amended sections 85, 86 and 88 of the state Penal Code, which generally 
prohibit legislators from accepting bribes or trading votes, and correspondingly prohibit others 
from bribing or improperly influencing legislators. Before the passage of SB 1308, sections 85, 
86 and 88 applied only to bribery and vote-trading that involved members of the state legislature. 
As a result of the bill, these provisions now also apply to the legislative bodies of cities and 
counties (including charter cities and counties), school districts, and other special districts. In 
other words, SB 1308 extended the prohibitions of Penal Code sections 85, 86 and 88 to 
members of the San Francisco Board of Supervisors. 

As a result of SB 1308, Penal Code section 86 now prohibits members of the Board of 
Supervisors from trading votes. The legislation also reinforces — but does not significantly 
change — state and local laws forbidding bribery. See Cal. Penal Code §§ 67.5, 68, 85, 86, 165; 
S.F. C&GC Code § 3.216(a). In relevant part, section 86 prohibits "any member of the 
legislative body of a city, county, city and county, school district, or other special district" from 
giving, offering or promising to give "any official vote in consideration that .. . another member 
of the legislative body of a city, county, city and county, school district, or other special district 
shall give this vote either upon the same or another question." See Cal. Penal Code § 86. 

Violations of the vote-trading prohibition carry potentially severe penalties. Any 
individual who violates the law could face two to four years in prison,, a fine between $2,000 and 
$10,000, and loss of office. See Cal. Penal Code § 88. Additionally, the law permanently 
disqualifies the convicted legislator from holding public office in the state. See id. Willful 
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FROM: 	Jon Givner 
Deputy City Attorney 

DATE: 	December 1, 2006 

RE: 	State Law Prohibiting Vote Trading 

This memorandum provides an overview of recently enacted state legislation prohibiting 
vote-trading by members of the Board of Supervisors. 

Summary 

On September 24, 2006, the Governor signed legislation amending sections 85, 86 and 88 
of the state Penal Code. See SB 1308 (2006). The legislation prohibits members of a legislative 
body such as the Board of Supervisors from vote-trading — offering or promising to vote for or 
against an ordinance or resolution in exchange for another Supervisor's vote on the same or 
another matter. Violation of the vote-trading prohibition is a felony punishable by up to $10,000 
in fines, up to four years in prison, and loss of office. 

Background and Description of the Law  

The state legislature passed SB 1308 on August 30, 2006 as urgency legislation, and the 
bill became operative with the Governor's signature on September 24, 2006. See Stats. 2006, 
Ch. 435. The bill amended sections 85, 86 and 88 of the state Penal Code, which generally 
prohibit legislators from accepting bribes or trading votes, and correspondingly prohibit others 
from bribing or improperly influencing legislators. Before the passage of SB 1308, sections 85, 
86 and 88 applied only to bribery and vote-trading that involved members of the state legislature. 
As a result of the bill, these provisions now also apply to the legislative bodies of cities and 
counties (including charter cities and counties), school districts, and other special districts. In 
other words, SB 1308 extended the prohibitions of Penal Code sections 85, 86 and 88 to 
members of the San Francisco Board of Supervisors. 

As a result of SB 1308, Penal Code section 86 now prohibits members of the Board of 
Supervisors from trading votes. The legislation also reinforces — but does not significantly 
change state and local laws forbidding bribery. See Cal. Penal Code §§ 67.5, 68, 85, 86, 165; 
S.F. C&GC Code § 3.216(a). In relevant part, section 86 prohibits "any member of the 
legislative body of a city, county, city and county, school district, or other special district" from 
giving, offering or promising to give "any official vote in consideration that . . . another member 
of the legislative body of a city, county, city and county, school district, or other special district 
shall give this vote either upon the same or another question." See Cal. Penal Code § 86. 

Violations of the vote-trading prohibition carry potentially severe penalties. Any 
individual who violates the law could face two to four years in prison,, a fine between $2,000 and 
$10,000, and loss of office. See Cal. Penal Code § 88. Additionally, the law permanently 
disqualifies the convicted legislator from holding public office in the state. See id. Willful 
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Memorandum 
TO: 	Members of the Board of Supervisors 
DATE: 	November 13, 2007 
PAGE: 	2 
RE: 	State Law Prohibiting Vote Trading  

violations of the vote-trading prohibition may also constitute official misconduct giving rise to 
suspension and removal under the Charter. See S.F. Charter § 15.105(e). 

The vote-trading prohibition has applied to state legislators for many years, but no 
published judicial or administrative decisions analyze its scope. Neither the bill's author nor the 
office that prepared the legislative analysis for the Assembly Committee on Public Safety is 
aware of any prosecutions under the statute. Nonetheless, the mandate of section 86 is clear: 
members of the Board may not trade votes with each other or with legislators in other local 
jurisdictions. 

The sponsor of this legislation introduced the bill in response to a Riverside County 
official's public statements that may have violated the law if it had been in effect at the time. See 
Sen. Rules Com., Off. of Sen. Floor Analyses, Sen. floor analysis of Sen. Bill No. 1308 (2005-
2006 Reg. Sess.) as amended Aug. 7, 2006, p. 5. This February, the Desert Sun reported that a 
Riverside County Supervisor publicly threatened that he "would not be there" to support local 
property annexations unless legislators in the cities of Indio and Desert Hot Springs approved a 
pending conservation plan that the Supervisor supported. Id. The Supervisor later elaborated 
that he would "probably engage my fellow supervisors to fight any future annexation" if the 
cities "kill our ability to build roads and freeways ... in this valley." Id. Because Penal Code 
section 86 did not apply to local legislators at the time, the Supervisor's statements did not 
violate state law. In light of SB 1308, similar statements made today may be grounds for 
criminal sanctions because they would effectively request other legislators' votes on a pending 
matter in exchange for the Supervisor's votes on future matters. 

Additional Information  

For additional information, please find the text of Penal Code sections 85, 86 and 88 
attached to this memo. 

If you have questions about either the new vote-trading prohibition or bribery laws 
generally, please contact the City Attorney's Office. 

cc: Cheryl Adams 
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office that prepared the legislative analysis for the Assembly Committee on Public Safety is 
aware of any prosecutions under the statute. Nonetheless, the mandate of section 86 is clear: 
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jurisdictions. 

The sponsor of this legislation introduced the bill in response to a Riverside County 
official's public statements that may have violated the law if it had been in effect at the time. See 
Sen. Rules Corn., Off. of Sen. Floor Analyses, Sen. floor analysis of Sen. Bill No. 1308 (2005-
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published judicial or administrative decisions analyze its scope. Neither the bill's author nor the 
office that prepared the legislative analysis for the Assembly Committee on Public Safety is 
aware of any prosecutions under the statute. Nonetheless, the mandate of section 86 is clear: 
members of the Board may not trade votes with each other or with legislators in other local 
jurisdictions. 

The sponsor of this legislation introduced the bill in response to a Riverside County 
official's public statements that may have violated the law if it had been in effect at the time. See 
Sen. Rules Corn., Off. of Sen. Floor Analyses, Sen. floor analysis of Sen. Bill No. 1308 (2005-
2006 Reg. Sess.) as amended Aug. 7, 2006, p. 5. This February, the Desert Sun reported that a 
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pending conservation plan that the Supervisor supported. Id The Supervisor later elaborated 
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section 86 did not apply to local legislators at the time, the Supervisor's statements did not 
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CALIFORNIA PENAL CODE 

§ 85. Bribes; giving or offering; corrupt influencing; punishment 

Every person who gives or offers to give a bribe to any Member of the Legislature, any 
member of the legislative body of a city, county, city and county, school district, or other special 
district, or to another person for the member, or attempts by menace, deceit, suppression of truth, 
or any corrupt means, to influence a member in giving or withholding his or her vote, or in not 
attending the house or any committee of which he or she is a member, is punishable by 
imprisonment in the state prison for two, three or four years. 

§ 86. Bribes; asking or receiving; punishment 

Every Member of either house of the Legislature, or any member of the legislative body 
of a city, county, city and county, school district, or other special district, who asks, receives, or 
agrees to receive, any bribe, upon any understanding that his or her official vote, opinion, 
judgment, or action shall be influenced thereby, or shall give, in any particular manner, or upon 
any particular side of any question or matter upon which he or she may be required to act in his 
or her official capacity, or gives, or offers or promises to give, any official vote in consideration 
that another Member of the Legislature, or another member of the legislative body of a city, 
county, city and county, school district, or other special district shall give this vote either upon 
the same or another question, is punishable by imprisonment in the state prison for two, three, or 
four years and, in cases in which no bribe has been actually received, by a restitution fine of not 
less than two thousand dollars ($2,000) or not more than ten thousand dollars ($10,000) or, in 
cases in which a bribe was actually received, by a restitution fine of at least the actual amount of 
the bribe received or two thousand dollars ($2,000), whichever is greater, or any larger amount 
of not more than double the amount of any bribe received or ten thousand dollars ($10,000), 
whichever is greater. 

In imposing a fine under this section, the court shall consider the defendant's ability to 
pay the fine. 

§ 88. Forfeiture of and disqualification from holding office 

Every Member of the Legislature, and every member of a legislative body of a city, 
county, city and county, school district, or other special district convicted of any crime defined in 
this title, in addition to the punishment prescribed, forfeits his or her office and is forever 
disqualified from holding any office in this state or a political subdivision thereof. 

CALIFORNIA PENAL CODE 

§ 85. Bribes; giving or offering; corrupt influencing; punishment 

Every person who gives or offers to give a bribe to any Member of the Legislature, any 
member of the legislative body of a city, county, city and county, school district, or other special 
district, or to another person for the member, or attempts by menace, deceit, suppression of truth, 
or any corrupt means, to influence a member in giving or withholding his or her vote, or in not 
attending the house or any committee of which he or she is a member, is punishable by 
imprisonment in the state prison for two, three or four years. 

§ 86. Bribes; asking or receiving; punishment 

Every Member of either house of the Legislature, or any member of the legislative body 
of a city, county, city and county, school district, or other special district, who asks, receives, or 
agrees to receive, any bribe, upon any understanding that his or her official vote, opinion, 
judgment, or action shall be influenced thereby, or shall give, in any particular manner, or upon 
any particular side of any question or matter upon which he or she may be required to act in his 
or her official capacity, or gives, or offers or promises to give, any official vote in consideration 
that another Member of the Legislature, or another member of the legislative body of a city, 
county, city and county, school district, or other special district shall give this vote either upon 
the same or another question, is punishable by imprisonment in the state prison for two, three, or 
four years and, in cases in which no bribe has been actually received, by a restitution fine of not 
less than two thousand dollars ($2,000) or not more than ten thousand dollars ($10,000) or, in 
cases in which a bribe was actually received, by a restitution fine of at least the actual amount of 
the bribe received or two thousand dollars ($2,000), whichever is greater, or any larger amount 
of not more than double the amount of any bribe received or ten thousand dollars ($10,000), 
whichever is greater. 

In imposing a fine under this section, the court shall consider the defendant's ability to 
pay the fine. 

§ 88. Forfeiture of and disqualification from holding office 

Every Member of the Legislature, and every member of a legislative body of a city, 
county, city and county, school district, or other special district convicted of any crime defined in 
this title, in addition to the punishment prescribed, forfeits his or her office and is forever 
disqualified from holding any office in this state or a political subdivision thereof. 

CALIFORNIA PENAL CODE 

§ 85. Bribes; giving or offering; corrupt influencing; punishment 

Every person who gives or offers to give a bribe to any Member of the Legislature, any 

member of the legislative body of a city, county, city and county, school district, or other special 

district, or to another person for the member, or attempts by menace, deceit, suppression of truth, 

or any corrupt means, to influence a member in giving or withholding his or her vote, or in not 

attending the house or any committee of which he or she is a member, is punishable by 
imprisonment in the state prison for two, three or four years. 

§ 86. Bribes; asking or receiving; punishment 

Every Member of either house of the Legislature, or any member of the legislative body 

of a city, county, city and county, school district, or other special district, who asks, receives, or 

agrees to receive, any bribe, upon any understanding that his or her official vote, opinion, 
judgment, or action shall be influenced thereby, or shall give, in any particular manner, or upon 

any particular side of any question or matter upon which he or she may be required to act in his 

or her official capacity, or gives, or offers or promises to give, any official vote in consideration 

that another Member of the Legislature, or another member of the legislative body of a city, 

county, city and county, school district, or other special district shall give this vote either upon 

the same or another question, is punishable by imprisonment in the state prison for two, three, or 

four years and, in cases in which no bribe has been actually received, by a restitution fine of not 

less than two thousand dollars ($2,000) or not more than ten thousand dollars ($10,000) or, in 

cases in which a bribe was actually received, by a restitution fine of at least the actual amount of 

the bribe received or two thousand dollars ($2,000), whichever is greater, or any larger amount 

of not more than double the amount of any bribe received or ten thousand dollars ($10,000), 

whichever is greater. 

In imposing a fine under this section, the court shall consider the defendant's ability to 
pay the fine. 

§ 88. Forfeiture of and disqualification from holding office 

Every Member of the Legislature, and every member of a legislative body of a city, 

county, city and county, school district, or other special district convicted of any crime defined in 

this title, in addition to the punishment prescribed, forfeits his or her office and is forever 
disqualified from holding any office in this state or a political subdivision thereof. 


